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OPINION

Thedefendant, Frank Johnson, was indicted by a Shelby County Grand Jury for driving while
an habitual motor vehicle offender; felony evading arrest; and driving under the influence of an
intoxicant, fourth offense(felony DUI). All charges arose out of an incident occurring on October
3, 1998. The defendant pled quilty to driving while an habitual motor vehicle offender, a Class E



fel ony, with puni shment reserved until after trial of the other charged offenses. Following ajury
trial, the defendant was found guilty of felony evading arest, a Class E felony, and not guilty of
felony DUI. Thetrial court ordered the defendant to serve consecutive, six-year terms as a career
offender for driving whilean habitual motor vehicle offender and forfelony evading arrest, resulting
in an effective sentence of twelve yearsin the Dgpartment of Correction. Thetrial court also fined
the defendant $2000 on each conviction.

In this appeal as of right, the defendant challenges the jury’ s verdict finding him guilty of
felony evading arrest, aswell as his punishment for that offense, by raising the followingissuesfor
our review:

I.  Whether the evi dencewassuffi cientto support thefelony evading
arrest conviction;

I1. Whether thetrial court erredinfailing to properly instructthejury
asto the following:

1. The elements of the charged offense, Tennessee Code
Annotated Section 39-16-603(b)(1); and

2. Lesser-induded offenses.

I1l. Whether the trial court erred in ordering that his sentence for
felony evading arrest be served consecutively to his sentencefor
driving while an habitual motor vehicle offender.

We conclude that theevidence is sufficient to support theconviction; that thetrial court did
not commit reversible error in instructing the jury; and that the sentence is appropriate. The
judgment of thetrial court is affirmed.

EACTS

Officer Monica Carson of the Memphis Police Department testified on direct examination
asto how the defendant first caught her attention:

Q. If youwould, tell uswhat you noticed that was unusual, please.

A. |saw avehiclebeing drivenwith amale black hanging out of the
window. The window was completely down. | couldn’t tell if
it was down or busted out. And intherain, as pouring down as
it was, that was very odd for someone to have their head stuck
out of the window driving.



Q. Yousaid it wasdifficut to see, but you wereable to seethis; is
that correct?

A. Yes. Therain was pouring down to where you had to have the
windshield wipers up as fast as they would go, and slow your
driving down a bit for safety sake.

Q. Okay. Now,when you seethisindividual - - fird of al, let me
back up. When you see this individual leaning out of the
driver’ sside window in the rain, what did that cause you to do?
What was your reaction?

A. My reaction was one of suspicion due to the fact of the area of
where we were, a high auto theft area It'sjust - - it’s totally
unusual for someone to havetheir head stuck out of the window
during the rain.

Nine times out of ten when a vehicle isstolen the window
is busted out on the driver’'sside. So, | wanted to check it
out.

Q. And how did you go about checking it out?

A. lranthetag that wason the vehicle, and the tag came back to be
on another vehicle It did not comeback to the vehide that this
tag was on.

At this point, Officer Carson activated the emergency blue lights on her marked squad car.
According to her testimony, she was following directly behind the defendant, at a distance of
approximately one car length. The defendant continued south on Weaver, approximately 100 yards,
to astop sign at Shelby Drive. Thedefendant stopped at the sign and then turned right onto Shelby
Drive, driving west. Officer Carson testified further:

The vehicle procesded westbound on Shdby Drive. It made a
right-hand turn. | turned on my spot light [sic] to catch his attention.
The driver continued going. At one point he turned and yelled
something. What | don’'t know. | had my windows up. He just
turned hishead, and shook hishead and yelled something. Heturned
back around and just kept driving.

Officer Carson described the spotlight as a*high-powered” spotlight that could be maneuvered to

shine on a specific area. Carson testified that she “placed it right on the driver, exactly where his
body was. There was no doubt that he could see me.” Other than one car that passed through the
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intersection of Weaver and Shel by Drive headedinthe oppositedirection on Shelby Drive, therewas
no other traffic on the road.

Thedefendant turned south of f of Shelby Driveat North Street. Officer Carsontestified that,
at this point, she had been following within approximately one car’s length, directly behind the
defendant, with her lights activated, for approximately one and one-half minutes. She described
North Street asastreet in “aresidential area, but it’ swoody with narrow roadswinding. Theview -
- I’'msorry. Thelighting isvery bad whether it’ sraining or not because of the woody area.” Officer
Carson testified to using the following signals to get the defendant to stop his vehicle:

A. | had my emergency lightson. | had the siren on at one point.
| turned it on once | got around the corner, so that when | was
talkingontheradio| could beheard. | als had gotten on thePA
system, which | don’t know if he heard me or not with the ran
and whatnot, how it came out.

Q. Andthesiren - - at what point did you turn the siren on; do you
recall?

A. A couple of points when we were on Shelby Drive, and then
when we turned orto North at one poirt.

Q. Okay. Andwherewereyouinrelationto Mr. Johnson’svehide
when you turned that siren on?

A. Still one car length away, behind him.

Q. Okay. Didthevehiclestop after having received the additional
siren as ameans of communicating what you wanted it to do?

A. No, sir.

On cross-examination, Officer Carson testified that the defendant was driving within the
speed limit but that she “considered the vehicle to be afleeing vehicle when he refused to stop the
vehicle when the emergency lights came on.”

The defendant continued driving hiscar on North Street to a T-intersection with Lakeridge
Drive. Hefailed to stop at a stop sign at the T-intersection but continued straight into the U-shaped
driveway at his home where he stopped. According to Officer Carson, some four minutes had
elapsed from the time she made initial contact withthe defendant’ svehicle until thetime he brought
ittoafinal stopin hisdriveway. She estimated the total distance traveled as* about amile or mile
and a half.”



Officer Carson pulled her squad car indirectly behind the defendant’ s car and gat out. The
defendant also got out of hiscar. Shetestified as to what then occurred:

Mr. Johnsonwasvery bdligerent, physicallyaggressive, verbally
aggressive, screaming and yelling at me that he was not coming back
there to me. That he only had a few beers to drink, and | couldn’t
arrest him on private property. That | could not arrest him. He
repeatedly stated that.

| said, Mr. Johnson - - | said, sir, just comeon back to me. | said,
just come on back up here. I’'m not coming back there. After about
thethird or fourth timel told him to come back to me, he put hisfists
up and said, if you're going to arrest me, you are going to have to
fight meto do it.

| got on the radio and told them that he wanted to fight. The
other cars were regponding at that time. Mr. Johnson turned - - he
had a ball cap on. He turned his cap backwards and put his fists up
inaboxer stance. Started walking towards me and | told him to stop.
Hewould not stop. | had to tell him to stop afew moretimes. Heis
till yelling and cussing, I’m going to make him hurt me. All this
other kind of stuff. | told him after about the fourth time to stop. |
put my hand on my pistol, unsnapped the pistol and lifted it up. |
didn’t pull it out. | told him, | said, | will shoot you if you do not
stop.

Because the lady in the car had jumped out, which is when |
realized it wasafemaleinthefront seat. Theother personintheback
wasmoving around. | didn’t know what wasgoingon. | didn’t know
if anyone else was in the house.

It wasin adark area. The other cars werenot familiar with the
area and kept asking me where | was. At that point, we saw - - |
know | saw blue lights from behind me, around off the trees and
whatnot. So, | knew a car was within seconds. That's when he
stopped. He looked behind me, and | guess he saw the car. That's
when he stopped. That’s when the other car got there.

He still refused to come to us after the other officers got there.
The other officers told him to come to the car. They told him to
relax. Herefused. Hewason private property. We cannotarrest him
for drinking and driving. He had to physically get him and put him
on the car. He didn’t swing at us, but he physicaly resisted by
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stiffening up his body by refusing to let us put his arms behind his
back. Then he kept trying to pull his arms back so we couldn’t get
the handcuffs on. Then we tried to put him chest down on the car.
He kept pulling hisself [sic] up off the car. It took three of usto get
the handcuffs on.

Officer Kedzie White testified that when he arrived on the scene, Officer Carson and the
defendant were involved in averbal confrontation. Officer White also testified that the defendant
“kept making statements to the effect that he was in his yard and that we couldn’t arrest him on
private property.” The defendant was eventually arrested and transported to the Criminal Justice
Center. Both Officer White and Officer Carson testified that the defendant appeared to be drunk at
thetime.!

Mary Moore, the defendant’ s sister, testified that on the evening prior to his arrest, they had
been at afamily gathering. She denied that the defendant, or anyoneel seat the gathering, wasdrunk.
She said that the windshield wipers had stopped working as they were driving back from the
gathering and, for this reason, the defendant was driving with his head outside the window. Moore
testified that shehad not noticed flashing blue lightsfrom the car following them.

The defendant testified that he was driving with his head out of the window because his
windshieldwiperswere broken and he could not see through the windshield because of therain. He
denied knowing that a Memphis police car was behind him as he was driving home. Hesaw only
ablack Camaro automabile behind him and gpparently later saw thiscar in hisdriveway. He said
the driver was an “undercover cop,” who told him he was under arrest.

ANALYSIS
Issuel. Sufficiency of the Evidence

The defendant challenges the sufficiency of the convicting evidence, assarting specificaly
that the State failed to prove that he wasflee ng.

The standard of review followed by this court when adefendant challenges the sufficiency
of the convicting evidenceiswell established. Therelevant question is*whether, after viewing the
evidence in the light most favorableto the prosecution, any rational trier of fact could have found
the essential elements of the offensecharged beyond areasonabledoubt.” Jackson v. Virginia, 443
U.S. 307, 319,99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979); see also State v. Evans, 838 SW.2d
185, 190-92 (Tenn. 1992); Statev. Anderson, 835 S.W.2d 600, 604 (Tenn. Crim. App. 1992); Tenn.
R. App. P. 13(e) (“Findings of guilt in criminal actionswhether by thetrial court or jury shall be set
aside if the evidence is insufficient to support the findings by the trier of fact of guilt beyond a
reasonabledoubt.”). Thisrule appliesto findings of guilt based on direct as well as circumstantial

lNo field sobriety tests were offered to the defendant, and he refused a blood alcohol test.
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evidence. See State v. Brown, 551 SW.2d 329, 331 (Tenn. 1977). All questions involving the
credibility of witnesses, the weight and value to be given the evidence, and all factual issues are
resolved by the trier of fact. See State v. Pappas, 754 S.\W.2d 620, 623 (Tenn. Crim. App. 1987).
“A guilty verdict by the jury, approved by the trial judge, accredits the testimony of the witnesses
for the State and resolves all conflicts in favor of the theory of the State.” State v. Grace, 493
SW.2d 474,476 (Tenn. 1973). A jury conviction removesthe presumption of innocencewith which
a defendant is initidly cloaked and replaces it with one of guilt, so that on appeal, a convicted
defendant hasthe burden of demonstrating that theevidenceisinsufficient. See Statev. Tugale 639
S.W.2d 913, 914 (Tenn. 1982).

Tennessee Code Annotated Section 39-16-603 sets out, in relevant part, the offense of
evading arrest, for which the defendant was convicted:

Evading Arrest. — (a)(1) Except as provided in subsection (b), itis
unlawful for any person to intentionaly flee by any means of
locomotion from anyone the person knows to be a law enforcement
officer if the person:

(A) Knows the officer is attempting to arrest the person; or
(B) Has been arrested.

(2) It is a defense to prosecution under this subsection that the
attempted arres was unlawful.

(3) A violation of subsection (a) isa Class A misdemeanor.

(b)(2) It isunlawful for any person, while operating a motor vehicle
on any street, road, alley or highway in this state, to intentionally flee
or attempt to elude any law enforcement officer, after having received
any signal from such officer to bring the vehicleto a stop.

(2) It is a defense to prosecution under this subsection that the
attempted arres was unlawful.

(3) A violation of subsection (b) isaClass E felony unless the flight
or attempt to elude creates a risk of death or injury to innocent
bystanders or other third parties, in which case a violation of
subsection (b) isa ClassD fe ony.

Tenn. Code Ann. 8§ 39-16-603(a)-(b)(3) (1997). Here, the defendant was charged with felony

evading arrest pursuant to subsection (b). Thus, to sustain the conviction, the evidence adduced at
trial must have shown, beyond a reasonable doubt, that the defendant: (1) was operating a motor
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vehicle(2) onastreet inthisstae? and (3) that hereceived asignal from any law enforcement officer
to bring his vehicle to a stop and (4) that he intentionally fled or attempted to elude the officer.

The defendant admitted that he was operating a motor vehicle on a street in Memphis
Tennessee. Further, although the evidence wasdisputed asto the exact point at which the defendant
saw the blue lights flashing on Officer Carson’s squad car,? the defendant admitted that he stopped
at the four-way stop at Weaver and Shelby Drive and testified on direct examination that he
proceeded on after the stop:

A. Andwasn’t no carscoming. When | arossed over to - - I'm still
on Shelby Drive. | cross Weaver goinghome. That’ s when the
car - - it was a car behind me with a blue siren. | couldn't see
nothing because mywipers, really the motor went out. Whenthe
motor went out - -

Q. Onyour windshield wipers?
A. Right. The motor went completely out. | stuck my head out the
window to get me aguideway to makeit from hereintoM & M

Bail Bondsman. That's how far thiswas.

Q. Youaresaying - - don’t use other - - you are talking about the
bail bonds place across the street?

A. Right.

Q. So, you aretrying to describe how far you drove. From hereto
the bail bonds was how far you drove?

A. Down to my house.
Q. From the blue lights to your house.

A. Right.

2This court has previously determined that “ any street, road, alley or highway in this state” isintended to apply
to public roadsonly. See Statev. Jason Eric Bradburn, No. 01C01-9712-CC-00568, 1999 WL 632301, at*7 n.2 (Tenn.
Crim. App. Aug. 19, 1999).

3Offi cer Carson testified that shefirst noticed the defendant’s car traveling south on Weaver Road and that she
activated her blue lights as she followed the defendant to a $op sign at the intersection of Weaver and Shelby Drive.
The defendant, on the other hand, testified that he wastraveling west on Shelby Drive and sopped at a four-way stop
with Weaver before proceeding west to his home. Both place their vehicles at this intersection.

-8-



Q. So, how far wereyoufrom your house when you first perceived,
your [sic] first saw, or had a belief, or knew in any way, that
therewas apolice officer that wastrying to get you to pull over?

A. Okay. TCAB HorseRanchisright there on Shelby Drive, where
yougoriding horsesat. From thereto my house-- onfeets| can
be at my house in less than three minutes.

Therefore, according to the defendant, he saw a car behind him with a “blue siren,” while
he was still traveling on Shelby Drive and before he turned off onto North Street and then onto
L akeridge Driveto reach hishome. Although thetwo passengersinthe defendant’ scar testified that
they never saw or heard anything alertingthem to the presence of apolice officer until the defendant
actually pulled into his drive, the jury was free to disbelieve their testimony and infer from the
testimony of Officer Carson and from the defendant’ sown wordsthat he was aware that a police car
was signaling himto stop. Therewas no traffic, other than the defendant’ s car and the police car,
on apublic, two-laneroad at 4:30 in the morning, with the police officer signaling the defendant by
means of emergency bluelights, intermittent siren, verbal instructions over aPA system, andahigh-
powered spotlight shining directly on the defendant, who turned and looked at the police car and
mouthed aresponse. The evidence is sufficient for arational jury to conclude that the defendant
received the signal from Officer Carson, alaw enforcement officer, to bring his car to a stop.

The remaining issue is whether the evidence was sufficient to prove that the defendant did
“intentionally flee or attempt to elude any law enforcement officer.” Tenn. Code Ann. § 39-16-
603(b)(1). The defendant arguesthat he wasdrivingat aslow rate, approximately twelve to fifteen
miles per hour, and that his actions were not calculated to “flee” in the sense of the evading arrest
statute but were, at most, ssmply noncompliant or neglectful.

Questions of statutory interpretation are anayzed by the court according to specific guiding
principles. First, acourt’ sinterpretation of astatutemust give effect to thelegislature’ sintent when
enacting the statute, without “unduly restricting or expanding a statute’s coverage beyond its
intended scope.” Owensv. State, 908 S.W.2d 923, 926 (Tenn. 1995) (citing State v. Sliger, 846
SW.2d 262, 263 (Tenn. 1993)). Courts must look initially to the language of the statute itself and
are restricted to the “natural and ordinary meaning of the language used by the legisature in the
statute, unless an ambiguity requires resort elsewhere to ascertain legidative intent.” Browder v.
Morris, 975 SW.2d 308, 311 (Tenn. 1998) (citing Austin v. Memphis Pub. Co., 655 S.W.2d 146,
148 (Tenn. 1983)). Thiscourt is*required to construe statutesin areasonable and logical fashion.”
State v. Ralph, 6 SW.3d 251, 256 (Tenn. 1999) (citing McClellan v. Board of Regents of Stae
University, 921 SW.2d 684, 689 (Tenn. 1996)).

Although both “flee” and “flight” are used in this section, neither is defined in the language
of the statute. Y et both words have clear meanings. In subsection (&), misdemeanor evading arrest
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involvesintentionally fleeing when a person knows that the law enforcement officer is attempting
to arrest the person or the person has been arrested.

Misdemeanor evading arrest is elevated to felony evading arrest when the fleeing personis
driving acar on apublic road and continues to operate the car after having been sgnd ed by a law
enforcement officer to stop. Fleeing, in thiscontext, likewise “necessarily involves the concept of
fleeing from the presence of an officer.” Statev. Lewis 978 SW.2d 558, 563 (Tenn. Crim. App.
1997). Onefleeswho simply “hurr[ies] toward asource of security or protection.” See Webster’'s
Third New International Dictionary 868 (3d ed. 1993). Felony evading arrest, therefore, seeks to
punish the individual who has some reason to anticipate arrest and is, therefore, unwilling to stop
when signaled to do so by alaw enforcement officer but choasesrather to “flee or attempt to elude”
the officer.

Here, there was evidence that the defendant was intoxicated, or at | east had been drinking,
and he had previously been declared to be an habitual motor vehicle offender. Thus, in operating
a motor vehicle, he was committing a felony, regardless of his speed. Direct and circumstantial
evidence sufficiently shows that the defendant knew he had been signaled to stop. He continued
driving down Shelby Drive, turning onto North Street, and then, ignoring a stop sign, turning onto
Lakeridge Drive and eventually into hisdriveway. What is determinativeof theissue of whether he
was fleeing the police is not hisspeed but, instead, the fact that he intenti onally continued driving,
after having received asignal to stop, apparently because of his mistaken belief that he could avoid
arrest if he could reach private property. Thus, we conclude that the evidence was sufficient to
convict the defendant of felony evading arrest.

Issuell. InstructionstotheJury

The defendant asserts that the trial court erred in its instructions to the jury as to evading
arrest and by not instructing as to a lesser-included offense.

A. Instructionsasto the Elements of Evading Arrest

Thedefendant contendsthat thetrial court’ sinstructionsto thejury concerning theelements
of the charged offense were erroneous in two respects. First, he arguesthat the trial court failed to
properly emphasize the fact that the intentional fleeing must follow a knowing receipt of apolice
signal to stop. Thedefendant cites State v. Jason Eric Bradburn, No. 01C01-9712-CC-00568, 1999
WL 632301 (Tenn. Crim. App. Aug. 19, 1999), in support of hisargument. InBradburn, we stated
that “whether Appellant had committed Class E felony evading arrest depends on whether he knew
that he had received asignal from the policeto stop hisvehicle ....” Id.a *5. Thisisaquestion
of fact for the jury’ sdetermination. Here, thetrial court gave the following instructionsto the jury
on this point:
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For you to find the defendant guilty of this offense, the state must
have proven beyondareasonabl e doubt the existence of thefollowing
essential e ements:

1. that the defendant was operating a motor vehicle on a
street in this state;

and

2. that the defendant after knowingly receiving a signd
from a law enforcement officer to bring the vehicle to a
stop, intentionally fled from the law enforcement officer.

To “receive” a signal in this context means to “take [it] in through the mind or senses.” See
Webster's Third New International Dictionary 1894 (3d ed. 1993). We conclude that the
instructions, which included a definition of “knowingly,” correctly charged the jury as to the
meaning of “received,” that is, that it requires knowledge of the signal on the pat of the offender.

Second, the defendant asserts that the trial court erred in failing to define “flee.” The
defendant submitted a request for the following definition, based on Tennessee Pattern Jury
Instruction 42.18, to be included in the jury charge

Thelaw makes no precise distinction asto the manner of fleeing.
However an intentional fleeing requires both the leaving of the scene
of difficulty and the intent to hide out or conceal himself in the
community. [An entirely innocent person may intentionally fleeand
such flight may be explained by the proof offered or by thefacts of
the casel.]]

Thetrial court refused this proffered instruction, stating, “I’ mnot going to give aspecial definition
of flee unless for some reason the jury comes back and says, what do you mean by flee. It should
just be taken in its common, ordinary usage.” We agreewith thetrial court. Thedefinitionin TPJI
isintended for the limited circumstance of inference of guilt based upon flight. Here thefleeingis
itself the criminal conduct. Fleeingin the context of Tennessee Code Annotated Section 39-16-603
issimply to run away from or to try to avoid.

We conclude that thetrial court instructed the jury using a proper statemert of the law as it
relates to felony evading arrest. Thisissue iswithout merit.

B. Lesser-Included Offenses

The defendant contends that the trial court also erred in not instructing the jury as to the
lesser-included offenses of criminal attempt and adbedience to police officers.
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1. Attempted Evading Arrest

The defendant arguesthat ciminal attempt as s& out in Tennessee Code Annotated Section
39-12-101(a) is a lesser-included offense of felony evading arest, and the jury should have been
instructed as to this offense. The State contends that one cannot attempt to evade arrest without
completing the crime. We agree with the State. Based on the plain language of Tennessee Code
Annotated Section 39-16-603, an individual may be guilty of evading arrest who either “fleg[s] or
attempt[s] to elude.” Thus, if the criminal attempt statute is tacked onto the felony evading arrest
statute, it would create the anomal ous offense of an attempt to attempt to elude. Since this statute
aready proscribesboth flight and an attempt to elude, criminal attempt itself isnot alesser-included
offenseof evading arrest. Thetrial court did not err in not instructing thejury asto criminal attempt.

2. Obedienceto Police Officers
Thenext issueiswhether obediencetopolice officersisalesser-included offense of evading
arrest. InStatev. Burns, 6 S\W.3d 453 (Tenn. 1999), our supremecourt set out the gppropriatetest
for determiningif one offense isalesser-included offense of another:

An offenseis alesser-included offense if:

(@) all of itsstatutory elementsareind uded withinthe statutory
elements of the offense charged; or

(b) it failsto meet the definition in part (a) only in the respect
that it contains a statutory element or elements establishing

(1) adifferent menta state indicating alesser kind of
cul pability; and/or

(2) aless serious harm or risk of harm to the same
person, property or public interest; or

(c) it consistsof
(1) facilitation of the offense charged or of an offense
that otherwise meets the definition of lesser-
included offense in part (@) or (b); or
(2) an attempt to commit the offense charged or an

offense that otherwise meets the definition of
lesser-included offense in part (@) or (b); or
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(3) solicitation to commit the offense charged or an
offense that otherwise meets the definition of
lesser-included offense in part (a) or (b).

Id. at 466-67. Tennessee Code Annotated Section 55-8-104 states the following:

Obedienceto police officers.— (a) No person shall willfully fail or
refuse to comply with any lawful order or direction of any police
officer invested by law with authority to direct, contrd or regulate
traffic.

(b) A violation of this section is a Class C misdemeanor.

The State contends that obedience to police officers fails to meet any of the requirements of the
Burnstest and is therefore not a lesser-included offense of evading arrest.

Part (a) of the Burnstest uses a statutory elements goproach consistent with that outlinedin
Howardv. State, 578 SW.2d 83, 85 (Tenn. 1979). SeeBurns, 6 SW.3d at 467. Under thisstatutory
elements approach, an offense is not a lesser-included offense of the charged offense “unless the
elementsof the lesser offense are asubse of the elementsof the charged offense.” 1d. at 464. That
istosay, thelesser offense” may not require proof of any element nat included in the greater offense
as charged in the indictment.” 1d.

Here, aviolation of the lesser offense is proven when the State establishes the following
elements. that the defendant did (1) willfully fail or refuse to comply with (2) any lawful order or
direction of (3) any police officer invested by law with authority to direct, control or regulate traffic.
A comparison of the elements of these two offenses makes it clear that, applying the Burns test,
disobeying a police officer cannot be alesser-included offense of felony evading arrest. Whilethe
felony evading arrest statute is vidated when a signal to “stop” is not heeded, a police officer is
disobeyed, violating the misdemeanor statute, when “any lawful order or direction” is not heeded.
Thus, the misdemeanor, which the defendant asserts is a lesser-included offense, criminalizes
disobeying“any” order of an officer, while thefelony violaion does not occur unlessthe order isto
“stop.” Disobeying commands to turn, to take a detour, or to slow down would vidate the
misdemeanor statute, but not the felony. Burns requires that the elements of the lesser offense be
included, or subsumed, within the greater. But, these two statutes present exactly the opposite
situation because the element of the fdony, requiring that the order beto “ stop,” isincluded within
the corresponding and much broader el ement of the misdemeanor, whichrequiresonly that there be
an “order or direction.”

Accordingly, the misdemeanor charge of obeying apoliceofficer cannot bealesser-included
offenseof felony evading arrest under subsection (a) of the Burnstest, nor under sections (b) or (c).
Thus, the trial court was correct in not instructing the jury as to the misdemeanor statute, obeying
apolice officer.
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Issuelll. Consecutive Sentencing

At the conclusion of the sentencing hearing, thetrial court ordered the defendant to serve his
six-year sentence for felony evading arrest consecutively to his six-year sentence for driving while
an habitual motor vehicle offender, an offense to which he had previously pled guilty. Both are
Class E fe onies. The defendant was sentenced as a career offender. The only sentencing issue
before this court is whether the trial court erred in ordering the two sentences to be served
consecutively for an effective sentence of twelve years.

When an accused challenges the length and manner of service of asentence, it isthe duty of
this court to conduct a de novo review on the record with a presumption that “the determinations
made by the court from which the appeal istaken are correct.” Tenn. Code Ann. § 40-35-401(d).
This presumption is “conditioned upon the affirmative showing in the record that the trial court
considered the sentencing principles and all relevant factsand circumstances.” Statev. Ashby, 823
S.W.2d 166, 169 (Tenn. 1991).

In conducting a de novo review of a sentence, this court must consider (a) any evidence
received at the trial and/or sentencing hearing, (b) the presentence report, (c) the principles of
sentencing, (d) the arguments of counsel relative to sentencing alternatives, (e) the nature and
characteristicsof the offense, (f) any miti gating or enhancing factors, (g) any statements made by the
accused in his own behalf, and (h) the accused's potential or lack of potential for rehabilitation or
treatment. Tenn. Code Ann. 88 40-35-103 and -210; State v. Scott, 735 S.W.2d 825, 829 (Tenn.
Crim. App. 1987). The party challenging the sentencesimposed by thetrial court hasthe burden of
establishing that the sentences are erroneous. Sentencing Commission Cmts. to Tenn. Code Ann.
8 40-35-401; Ashby, 823 SW.2d at 169.

Asageneral rule, consecutive sentences areimposed at the discretion of thetrial court upon
its consideration of one or more of the following statutory criteria:

(1) The defendant is a professiona criminal who has knowingy
devoted such defendant’ slife to criminal acts asamajor source
of livelihood,;

(2) The defendant is an offender whose record of criminal activity
IS extensive,

(3) The defendant is a dangerous mentally abnormal person as
declared by a competent psychiatrist who concludes as a result
of an investigation prior to sentencing that the defendant’s
criminal conduct has been characterized by apattern of repetitive
or compulsive behavior with heedless indifference to
consequences;
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(4) Thedefendant isadangerous dffender whosebehavior indicates
little or no regard for human life, and no hesitation about
committing a crime in which the risk to human lifeis high;

(5) Thedefendant isconvicted of two (2) or more statutory offenses
involving sexual abuse of a minor with consideration of the
aggravating circumstancesarising fromtherelationship between
the defendant and victim or victims, thetimespan of defendant’ s
undetected sexual activity, the nature and scope of the sexual
acts and the extent of the residual, physical and mental damage
to the victim or victims;

(6) The defendant is sentenced for an offense committed while on
probation; or

(7) The defendant issentenced for aiminal contempt.

Tenn. Code Ann. § 40-35-115(b). These criteria are stated in the alternative; therefore, only one
need exist to support the appropriateness of consecutive sentencing.

The presentence report showed that the defendant is a thirty-six-year-dd male working in
theroofing business. Inimposing consecutivesentencing, thetrial court focused on the defendant’s
extensive criminal record, which hedescribed as “horrible,” stating

Looking at his record on consecutive and concurrent purposes,
under statutory considerations 40-35-115, the Court finds that Mr.
Johnson is a defendant who has - - whose record of criminal activity
isextensive, particularly in driving offenses.

And athough | know that under State v. Taylor, consecutive
sentences shouldn’t routinely be imposed in criminal cases, and the
aggregatemaximum of consecutive terms must be reasonably related
tothe severity of the offensesinvolved, this Court feel sthat thesetwo
sentences should be run consecutively because Mr. Johnson has a
pattern over the years of doing whatever he wants, as far as traffic
cases.

The defendant’ s record reviewed by the court included offenses dating from the time the defendant
waseighteenyearsold. Theseoffenses listed herewiththe date of conviction, included convictions
for: malicious mischief (1/8/82); disorderly conduct (5/25/82); assault and battery (10/12/83); third
degreeburglary (5/17/85); disturbing the peace (6/4/86); disturbing the peace (6/24/86); assault and
battery (6/1/87); aggravated assault (9/22/87); assault and battery (3/2/89); ssmple assault (7/22/91);
driving without a driver’s license (4/26/91); driving without a driver’s license (4/26/91); driving
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under theinfluence (6/30/93); weapons offense (6/30/93); driving with arevoked license (6/30/93);
theft of property (6/30/93); driving while under the influence (6/30/93); recklessdriving (1/17/96);
driving whileunder theinfluence(1/17/96); driving whilelicense suspended (1/17/96); drivingwhile
licensesuspended (1/17/96); resisting arrest (4/15/96); and disorderly conduct (6/3/98). Theinstant
offenseoccurred on October 3, 1998. Thetria court staed, “ And tomy mind, Mr. Johnson just will
not stop committing crimes.” There can be no serious argument with the defendant’s meeting
criteria(2), that heis* an offender whose record of criminal activity isextensive.” Tenn. Code Ann.
8 40-35-115(b)(2). The defendant also violated parole in 1986 and 1987.

Becauseof hisstatus asacareer offender, thelength of his sentencesfor the ClassE felonies
was mandated by law. We conclude that the trial court did not err in ordering that he serve his
sentences consecutively.

CONCLUSION

We conclude that the evidence was sufficient to support the conviction for felony evading
arrest. We further conclude that the trial court properly instruaed the jury and appropriatdy
sentenced the defendant. The judgments of thetria court are affirmed.

ALAN E. GLENN, JUDGE
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